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IN THE UTAH COURT OF APPEALS
STATE OF UTAH,

/

Plaintiff/Respondent

/

vs.

/

TERRY RAY MILLER,

/

Defendant/Appellant.

/

Case Nos. 980179-CA
980180-CA
Priority No. 2

BRIEF OP APPELLANT
This appeal originates from a plea of guilty to two counts of
Distribution of Controlled Substance, both Third Degree Felonies,
in violation of U.C.A. Section 58-37-8 (1953) as amended pleas
entered in July, 1995; one count of Possession of a Controlled
Substance with Intent to Distribute, Second Degree Felony in
violation of Section 58-37-8, U.C.A. (1953) as amended; one count
of Possession of Drug Paraphernalia and one count of Carrying a
Concealed Weapon, both Class B Misdemeanors, pleas entered in
August, 1995.

The Appellant had been placed on probation in

reference to both convictions. On February 2, 1998, he plead true
to violation of probation as to his first conviction and was
committed to prison by Judge Stanton M. Taylor oi
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RANDINE SALERNO, #413 7
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PUBLIC DEFENDER ASSOCIATION, INC.
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IN THE UTAH COURT OF APPEALS
;

j

STATE OF UTAH,

/

Plaintiff/Respondent

/

vs.

/

TERRY RAY MILLER,

/

Defendant/Appellant.

Case No. 980179-CA

/

Priority No. 2

BRIEF OF APPELLANT
JURISDICTIONAL STATEMENT
This appeal originates from a plea of guilty to two counts of
Distribution of Controlled Substance, both Third Degree Felonies,
in violation of U.C.A. Section 58-37-8

(1953) as amended pleas

entered in July, 1995; one count of Possession of a Controlled
Substance

with

Intent

to Distribute,

Second

Degree

Felony

in

violation of Section 58-37-8, U.C.A. (1953) as amended; one count
of Possession of Drug Paraphernalia and one count of Carrying a
Concealed Weapon, both Class B Misdemeanors, pleas entered in
August,

1995.

The Appellant

had been placed on probation in

reference to both convictions.

On February 2, 1998, he plead true

to violation of probation as to his first conviction and was
1
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STATE OF UTAH VS. MILLER
Case Nos.: 980179-CA
committed to prison by Judge Stanton M. Taylor of the Second
Judicial District Court of Weber County for a term of zero to five
years on each Third Degree Felony count and, pursuant to the second
conviction, was ordered to serve a term of imprisonment of an
indefinite term of one to 15 years on a Second Degree Felony and 90
days in jail on Misdemeanors, both suspended, sentence to run
concurrent with other sentences.
Jurisdiction to hear the above entitled appeal is conferred
upon the Utah Court of Appeals pursuant to U.C.A. Section
78-2a-3(2)(e) (1953) as amended and Rule 26 of the Utah Rules of
Appellate Procedure.
STATEMENT OP ISSUES AND STANDARD OF REVIEW
POINT 1
The trial Court erred when it failed to
properly and fully advise the Defendant as to
his rights and as to the possible penalties
that could be imposed if he plead true to or
admitted that he was in violation of his
probation.
Please refer to Appellant's
Addendum #1, incorporated herein by reference.
(R. at 08 7)
The Court was aware that the
Defendant was entitled to counsel at all
stages of the proceedings. A plea in effect
of guilty is most certainly one of the more
crucial stages of any prosecution and the
Court entered Appellant's plea in the absence
of defense counsel.
The Court relied upon
this statement . of truth to a probation
violation when it committed Appellant to the
Utah State Prison during his March 9, 1998
hearing.
(R. at 089)
Please refer to
Appellant's Addendum #2, attached hereto and
incorporated herein by reference.

2
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STATE OF UTAH VS. MILLER
Case Nos.: 980179-CA
STANDARD OF REVIEW
An Appellate Court should determine that a Defendant has the
constitutional right to counsel at every material stage of the
criminal proceedings against him and that a plea, which in effect,
is a plea of guilty to a felony, is one of those steps where
Defendant should clearly have had counsel and the Court should have
advised him of the possible penalties and effects that might arise
from such a plea. The trial Court did not do this and the error is
substantial and prejudicial and a violation of the Defendant's
constitutional rights. State of Utah v. John Heaton, 342 Utah Adv.
Rep. 19.

"Before the Court may permit the Defendant to proceed

without the assistance of counsel, the Court must conduct a
thorough inquiry of the Defendant to fulfill its duty of insuring
that the Defendant's waiver of counsel is knowingly, intentionally,
and voluntarily made."

State v. Heaton, id. at P. 23.

In the case before the Court, the Court failed to ascertain
that the Defendant possessed the intelligence and capacity to
understand and appreciate the consequences of his decision to
represent himself, including the expectation that the Defendant
will comply with technical rules and recognition that representing
a defense is not just a matter of telling one's story.

The Court

further failed to advise the Appellant herein that the Defendant
comprehended the nature of the charges and proceedings, the range
of permissible punishments and any additional facts essential to a
3
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STATE OF UTAH VS. MILLER
Case Nos.: 980179-CA

broad understanding of the case.

These questions, along with

appropriate answers, have been required of the trial Court in State
v. Frye, 224 Conn. 253, 617 A.2nd 1382, 1386 - 1387 (1992); as
quoted in State v. Heaton, 342 Utah Adv. Rep. 19, 23, (Ut. Ct. App.
1998).
POINT 2
The trial Court
lacked subject matter
jurisdiction and could not legally sentence
the Appellant because no Order to Show Cause
for violation of any probation agreement had
been filed and signed by the Court or served
upon the Defendant prior to the Court's
sentencing.
STANDARD OF REVIEW
Whether the trial Court had the authority to extend or revoke
the Appellant's probation as a question of law, and the Appellate
Court is to review the trial Court's conclusions of law with no
particular deference, reviewing them for correctness.

State v.

Grate, 947 P.2d 116, (Utah Ct. App. 1997); State v. Rawlincrs, 893
P. 2d 1063, 1066 - 1067 (Utah Ct. App. 1995), quoting State v.
Wilcox, 808 P.2d 1028, (Utah 1990).
Also, "because the interpretation of statutes represents a
question of law, the Appellate Court will review for correctness".
State v. Amador, 805 P.2d 1233, 1234 (Utah Ct. App. 1990) ; State v.
Grate, Supra.
An Affidavit charging violation of probation was filed with
the Court, but there was not an Order to Show Cause filed invoking
4
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STATE OF UTAH VS. MILLER
Case Nos.: 980179-CA
the jurisdiction of the Court or noticing the Appellant to charges
of probation violation that had been filed against him.

(R. 087 at

P. 3, R. 089 at P. 3)
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
UNITED STATES CONSTITUTION
Amendment VI

In all criminal prosecutions, the accused

enjoy the right... to have the assistance of counsel

shall

for his

defense.
UTAH STATE CONSTITUTION
Article I, Section 12

In

criminal

prosecutions,

the

accused

shall have the right to appear in person and defend in person and
by counsel...
STATEMENT OF THE CASE
This is an appeal from admissions of probation violation which
the trial Court treated as guilty pleas at probation violation
hearings and thus pleas of guilty were entered and sentence was
imposed after

the Appellant

admitted

allegations

of

probation

violation in two cases of Distribution of a Controlled Substance,
both charges having been reduced to Third Degree Felonies, in
violation of U.C.A. 58-37-8 and after the Appellant's conviction
was entered with regards to one charge of Possession with Intent to
Distribute a Controlled
violation
Possession

of

58-37-8

of

Drug

Substance, a Second Degree Felony, in

U.C.A

(1953)

Paraphernalia,

as
a

amended,
Class

B

one

count

of

Misdemeanor

in

5
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STATE OF UTAH VS. MILLER
Case Nos.: 980179-CA
violation of U.C.A 58-37a-5(l) (1953) as amended and one count of
Carrying a Concealed Dangerous Weapon, to-wit:
violation of 76-10-504, U.C.A.

A firearm in

(1953) as amended (two separate

charges that led to both probation violation proceedings).

The

Appellant was sentenced to serve periods of zero to five years on
each of the Third Degree Felony counts from his first conviction
and from one to 15 years on the Second Degree Felony count, from
his second conviction, to run concurrent with each other and with
other sentences, and jail time on the Misdemeanors was suspended.
Appellant appeals his sentencing on these charges based upon
the following:
1.

The trial Court committed reversible error when upon

sentencing of his first conviction it allowed the Appellant to
admit the probation violation without having had legal counsel
present or advising the Appellant; and
2.

The Court failed to fully advise the Appellant of the

penalties and possible affects of such a plea when he was sentenced
to prison.

Both the defense attorney and the Court committed

reversible error by sentencing the Defendant to prison when the
Court lacked subject matter jurisdiction over the Appellant because
no Order to Show Cause to support the Affidavit of probation
violations had been filed with the Court, nor had the Defendant had
an Order to Show Cause served upon him in either case. There have
been no "charging" documents filed by the State, nor served upon
6
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STATE OF UTAH VS. MILLER
Case NOS.: 980179-CA
the Defendant/Appellant.
STATEMENT OF FACTS
On

or

about

May

15, 1995, Appellant

was

charged

with

Possession of Amphetamines, Controlled Substance, with Intent to
Distribute, Second Degree Felony; Possession of Marijuana, with
Intent to Distribute, a Third Degree Felony and violation of the
Drug

Paraphernalia Act, a Class B Misdemeanor.

preliminary hearing was set for May 23, 1995.

Appellant's

(R. Vol. I at 001

and 003)
On May 23, 1995, Appellant requested that the preliminary
hearing be waived and that he be bound over to District Court for
arraignment with Judge Taylor.

At that point, Appellant was

represented by Steve Laker of the Weber County Public Defender's
Office.

(R. Vol. I at 010) Appellant was bound over on all three

charges on May 23, 1995 and his plea of not guilty was entered.
(R. Vol. I at 016)
On July 19, 1995, Appellant again appeared before the District
Court represented by Steve Laker of the Weber County Public
Defender's Office. The Appellant changed his plea from not guilty
to guilty as to the first two charges of Distribution of Controlled
Substance, both entered as Third Degree Felonies, Informations as
amended having been filed with the Court.
I at P. 02 9 and 03 0)

(Amended Counts; R. Vol.

The Court then ordered Count 3 dismissed.

Sentencing was scheduled for August 28, 1995 and Appellant was
7
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STATE OF UTAH VS. MILLER
Case NOS.: 980179-CA
referred for a pre-sentence investigation report to be conducted by
Adult Probation & Parole.

(R. Vol. I at 027 - 028) Appellant was

sentenced to serve a term in the Utah State Prison of zero to five
years on both counts, suspended upon successful completion of a
term of probation of 36 months with conditions.

(R. Vol. I at 044)

Please refer to the attached Judgment and Commitment dated
August 28, 1995, labeled Addendum 3.
July 19, 1995, Appellant was charged with Possession of a
Controlled Substance with Intent to Distribute in violation of
Section 58-37-8(1) U.C.A.

(1953) as amended; violation of Drug

Paraphernalia Act in violation of 58-37a-5(l) U.C.A.

(1953) as

amended, and Carrying a Concealed Weapon in violation of 76-10-504
U.C.A. (1953) as amended.

On August 28, 1995, Judge Stanton M.

Taylor, presiding, the Appellant plead guilty to Count 1 as reduced
to a Second Degree Felony and Counts 2 and 3.

The Court ordered

Appellant to serve a term in the Utah State Prison of one to 15
years on Count 1 and one year in the Weber County Jail for his
conviction for Counts 2 and 3, suspended upon the successful
completion of a term of probation of 36 months with conditions.
(R. at Vol. II, P. 029)
On or about December 9, 1996, Terry Chatterton of Adult
Probation & Parole filed an Affidavit against Appellant alleging
that Appellant had violated condition 3 of his probation agreement,
which was incident to his August 28, 1995 conviction by committing
8
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STATE OF UTAH VS. MILLER
Case Nos.: 980179-CA
the offense of Possession of a Controlled Substance, a Third Degree
Felony, on or about November 29, 1996.

See attached Addendum 4

On January 14, 1997, Appellant appeared before Judge Roger S.
Dutson for sentencing on the probation violation incident to his
August, 1995 conviction.

He was represented by Martin Gravis of

the Weber County Public Defender's Office.

The Court entered its

Judgment and Sentence that Appellant's probation be restarted with
conditions.
the

(R. Vol. I at 052 and Vol. II at 046) Please refer to

attached

Judgment

and

Conviction,

attached

hereto

as

Appellant's Addendum #5, and incorporated herein by reference.
On or about March 3, 1997, Adult Probation and Parole again
filed an Affidavit alleging that Appellant had violated the terms
and conditions of his probation originating from his August 28,
1995 conviction by absconding probation on or about January 31,
1997, in violation of condition 2 of his probation agreement.
Vol. I at 059 and Vol. II at 046)

(R.

This Affidavit was not filed in

support of an Order to Show Cause. In fact, no Order to Show Cause
has ever been filed with regards to the Appellant's alleged
probation violations and no documents of that notice exists in any
portion of the record on appeal.
Another Affidavit alleging probation violation was filed by
Adult Probation and Parole on or about January 8, 1998, alleging
violation of Appellant's August, 1995 conviction, which alleged
addictive criminal conduct.

(R. at Vol. II, P. 038)
9
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STATE OF UTAH VS. MILLER
Case Nos.: 980179-CA
Order to Show Cause was filed in order to advise Appellant of
further State action having been commenced.
the record

indicating

that

he was

There is nothing in

informed

of

the possible

penalties incurred as a result of the filing of another Affidavit
alleging a probation violation.

(R. Vol. II at P. 038)

The Minutes of a February 2, 1998 hearing before Judge
Stanton

M.

Taylor

with

regards

to Appellant's

August,

1995

conviction, reflect that Appellant was arraigned on the Affidavit
of probation of violation and that he admitted the violation.
Appellant was not represented by counsel at this time and was not
fully

informed as to his constitutional

penalties resulting from the violation.

rights and possible

(R. Vol. I at P. 054)

In addition, on January 8, 1998, another Affidavit alleging
probation

violations

resulting

from

Appellant's

conviction, was filed by Adult Probation and Parole.

July,

1995

(R. at Vol.

II P. 048) Again, no charging documents were filed nor an Order to
Show Cause served on the Appellant.
ARGUMENT
POINT 1
The trial Court committed reversible error
when it allowed Appellant to admit to
probation violations without the Appellant
having been represented by legal counsel and
without the Appellant having been fully
advised of his statutory and constitutional
rights.
When a trial Court is confronted with a
Defendant who... insists on proceedings pro
10
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STATE OF UTAH VS. MILLER
Case NOS.: 980179-CA
se, the Court must carefully consider the
Defendant's rights to self representation with
his right to counsel. Nevertheless, before
the Court may permit the Defendant to proceed
without the assistance of counsel, the Court
must conduct a thorough inquiry of the
Defendant to fulfill its duty of insuring that
the
Defendant's
waiver
of
counsel
is
knowingly, intelligently and voluntarily made.
In making this determination, the Court must
advise the Defendant of the dangers and
disadvantages of self representation "so that
the record will establish that he knows what
he is doing and his choice is made with eyes
open." Faretta v. California, 422 U.S. 806,
835 (1975).
The United States Supreme Court has stated:
The constitutional right of an accused to be
represented by counsel invokes, of itself, the
protection of a trial Court, in which the
accused, whose life or liberty is at stake, is
without counsel. This protecting duty imposes
the serious and weighty responsibility upon
the trial Judge of determining whether there
is an intelligent and competent waiver by the
accused.
Johnson v. Zerbst, 304 U.S. 458, 465 (1938); cited in State v.
Heaton, 342 Utah Adv. Rep. 19, 23.
The Utah Supreme Court in Heaton, Supra at 23, went on to
state that the
...trial Court should (1) advise the Defendant
of his constitutional right to assistance of
counsel, as well as his constitutional right
to represent himself; (2) ascertain that the
Defendant possesses the intelligence and
capacity to understand and appreciate the
consequences of the decision to represent
himself, including the expectation that the
Defendant will comply with technical rules and
the recognition that presenting a defense is
not just a matter of telling one's story; and
11
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STATE OF UTAH VS. MILLER
Case Nos.: 980179-CA
(3) ascertain that the Defendant comprehends
the nature of the charges and proceedings, the
range of permissible punishments and any
additional
facts essential to a broad
understanding of the case.
State v. Frye, 224 Conn. 253, 617 A.2d 1382, 1386-87 (1992); cited
in Heaton, Supra at P. 23.
The Court, in Heaton, supra at 23, stated that "a colloquy on
the record between the Court and the Defendant is the preferred
method of determining

the validity of a waiver of counsel.11

Frampton, 73 7 P. 2d at 187. "The reasoning behind the conclusion is
that

the

information

necessary

for

the

Court

to

make

its

determination generally "can only be elicited after penetrating
questioning by the trial Court.

Id.

In the absence of contrary evidence, a determination of
whether the trial Court correctly concluded that the Defendant
validly waived counsel.

In the absence of such a colloquy, the

Appellate Court must look to the record and make a de novo
determination regarding the validity of the Defendant's waiver. Id
at 342 Utah Adv. Rep. 19, 24 (1996) .

In the case before the

Court, the colloquy contained in the Reporter's Transcript of
Appellant's

February

2,

1998

hearing,

attached

hereto

as

Appellant's Addendum #6 and incorporated herein by reference, the
Appellant informed the Court that he did not want an attorney with
regards to the two probation violations filed against him by the
Weber County Attorney's Office. Notwithstanding the fact that the
12
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STATE OF UTAH VS. MILLER
Case Nos.: 980179-CA
State failed to file and serve any Order to Show Cause is in direct
violation of Section 78-2a-3(2)(e) , (1953) as amended, U.C.A., the
Court asked of the Appellant as follows:
The Court:

You

understand

that

you're

represented by an attorney.

entitled

to

be

If you can't provide

one, we'll provide one.
Mr. Miller:

Yes.

The Court:

Did you want to talk to an attorney about this?

Mr. Miller:

No.

The Court:

You understand that you're entitled to deny the
Affidavit and have a hearing on the issue of whether
you did or didn't violate your probation.

Mr. Miller:
Please

see

Yes...

I just want to plead to it.

Appellant's

incorporated by reference.
Clearly

Addendum

#6,

attached

hereto

and

(R. 087 P. 2 and 3).

the Court did not

engage in any colloquy with

Appellant regarding the validity of Appellant's waiver to be
represented by counsel. Further, the transcript is clear that this
hearing of February 2, 1998 created the foundation of Appellant's
sentence to prison even though he was represented by counsel at the
sentencing stage of the proceedings.

(R..at 088)

The prejudice

had already attached.
POINT 2
The trial Court lacked subject matter
jurisdiction and could not legally sentence
13
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STATE OF UTAH VS. MILLER
Case Nos.: 980179-CA
Appellant to prison because no Order to Show
Cause for violation of any probation agreement
had been filed and signed by the Court or
served upon the Appellant prior to the Court's
sentencing.
The Appellant was brought before the trial Court for violation
of probation agreements in violation of sentences that were imposed
in July and August of 1995.
The Appellant signed agreements with Adult Probation and
Parole with regards to both convictions, one entered in July of
1995 and the other entered in August of 1995. At the time that the
Appellant plead true to the allegations entered with regards to
both his July, 1995 sentencing and his August, 1995 sentencing,
Appellant was not actually "charged".

No Order to Show Cause in

support of either Affidavit of probation violation had been filed,
nor had the Appellant been served with any Order to Show Cause with
regards to either case.
The Court, in State of Utah v. Grate, 947 P.2d 1996, stated
"whether the trial Court had the authority to extend or revoke a
Defendant's probation as a question of law, the Court will accord
a

trial Court's

conclusions of

law no particular deference,

reviewing them for correctness, State v. Rawlings, Supra at P. 1066
- 1067 (Utah Ct. App. 1995).
Also, "because the interpretation of a statute presents a
question of law, the Court will review for correctness.
Amador, Supra.
14
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In order to determine whether the trial Court had jurisdiction
to revoke Appellant's probation, the Court should have determined
that there was probable cause in order to justify revocation of
probation, especially in light of the fact that Appellant was not
represented by counsel when he admitted his violation. Pursuant to
U.C.A.

77-18-1 (12) (b) (ii) , the

Court was obligated to order

service upon the Appellant of an Order to Show Cause why his
probation

should not be revoked, modified

or extended.

In

addition, pursuant to (c) (1) (i) of the foregoing section of the
Utah Code Annotated, the County Attorney was obligated to file and
serve an Order to Show Cause to specify a time and place for
hearing and have that Order to Show Cause served upon the Appellant
at least five days prior to the hearing.

In this case, the

Appellant was never served with an Order to Show Cause, nor was
there ever an Order to Show Cause filed with the Court or presented
to a Judge for signature upon a proper showing of probable cause.
The Order to Show Cause which should have been filed with the Court
and served upon the Appellant was to inform the Appellant of a
\

right to be represented by counsel at the hearing and to have
counsel appointed to him if he was indigent.

Also, the Appellant

should have been informed that he had a right to present evidence
at a hearing on the matter.
Under
traditional
Rules
of
Statutory
Construction "a statutory term should be
interpreted and applied according to its usual
and accepted meaning, where the ordinary
15
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

STATE OF UTAH VS. MILLER
Case Nos.: 980179-CA
meaning of the term results in an application
that
is neither
unreasonably
confused,
inoperable or in blatant contradiction of the
expressed purpose of the statute."
U.C.A. 77-18-(12) (b) (ii), (1953) as amended.
It is clear from the statute above cited, that the State was
obligated to file an Order t'CKjShow Cause against the Appellant so
that he was notified that the State was bringing a formal "charge"
against him to the effect that he was guilty of a crime or
punishable offense.

State v. Grate, Supra.
CONCLUSION

Because the State failed to file any "charging documents"
against Appellant in reference to alleged probation violations and
because the Court failed to fully and adequately advise Appellant
of his constitutional rights to counsel when he plead, pro se, true
to probation violations and in the absence of the Court's view to
whether Appellant possessed the intelligence and capacity to
understand and appreciate the consequences of his decision to
represent himself, including the expectation that he could comply
with technical rules and the recognition that representing himself
was not merely a matter of telling one's story, and the Court's
failure to ascertain that Appellant comprehended the nature of the
charges and proceedings and possible punishments, the Court's
decision to remand Appellant to the custody of the Department of

16
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Corrections must be vacated, or, at a minimum reviewed and/or
reversed.
DATED this /o

day of December, 1998.

'RANDINE SALERNO,
Attorney for Defendant/Appellant
CERTIFICATE OF MAILING
I hereby certify that a true and correct copy of the above and
foregoing Brief of Appellant was posted in the United States mail,
postage prepaid on this

/a

day of December, 1998 and addressed

to:
Jan Graham
Attorney General
Heber M. Wells Building
160 East 300 South, 6th Floor
P.O. Box 140854
Salt Lake City, Utah 84114-0854

]
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STATE OF UTAH,

Plaintiff,

APR 2 * 1998

RZPCRTZR'S TRANSCRIPT
FRI.Y VIDEO RECORDING

vs .
TERRY RAY MILLER,

CASE XC. 951900423 &
95-BZZZ59

Defendant.
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MR. HEWARD:

Your Honor, the only remaining

defendant present, i f you want to call that, I believe is 12
and 13, Terry Ray Miller.
THE COURT:

Okay.

MR. HEWARD:

I believe this is on for filing of an

affidavit.
THE COURT:

I'm sorry, which case --is this Terry

MR. HEWARD:

Yes, 12 and 13 on the calendar, Your

Miller?

Honor.
Okay.

THE COURT:

State versus Terry Ray Miller.

(WHEREUPON, at this time the Clerk reads the affidavit
aloud in open court. )
THE COURT:

Yeah.

You understand that you've been

vio --or charged wi th violating your probation, Mr. Miller.
MR. MILLER:
THE COURT:

Yes.
Two different cases.

MR. MILLER:

Yes.
You understand that you're entitled to

THE COURT:

be represented by an attorney.

If you can't afford one,

we'll provide one.
MR. MILLER:
THE COURT:

Yes.
Did you want to talk to an attorney

about this?
!

MR. MILLER: No.
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THE COURT:

You understand that von • >-=> „,.•,_•, -.
j"^u re entitled to

deny the affidavit and have a hearing on the issue

f

whether you did or didn't violate your probation
MR. MILLER: Yes.
THE COURT:

Is that -- what -- what would you like

MR. MILLER:

I'll just -- I just want to plead to

to do?

it.
THE COURT: All right.

To the charge of having

violated your probation as outlined in the affidavit on the
two cases, do you admit that or deny it, Mr. Miller?
MR. MILLER:

To one and two?

THE COURT: Yeah.
MR. MILLER:
THE COURT:

I admit it.
All right.

We'll refer the thing back

to probation for an updated report.
do is talk to Mr. Woodring there.
MR. WOODRING:
THE COURT:

What we'd like you to

What, the 23rd maybe?

Yeah.

All right.

We'll want you back here on

the 23rd of February at two o'clock in the afternoon for
sentencing.
MR. MILLER:
THE COURT:

Okay.
So talk to Mr. Woodring.

(WHEREUPON, at this time proceedings conclude.)
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CERTIFICATE

STATE OF UTAH
COUNTY OF WEBER
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) ss.
)

I, Laurie Shingle, do hereby certify that the foregoing
three pages of transcript constitute a true and accurate
record of the video-taped proceedings to the best of my
knowledge and ability as a Certified Shorthand Reporter
for the Second Judicial District Court of Weber County
in and for the State of Utah.
Dated at Ogden, Utah, this the 23rd day of April,
1998.
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Laurie Shingle, C.S
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IN THE DISTRICT COURT OF WEBER COUNTY
STATE OF UTAH
*****

APR 24 1998

STATE OF UTAH,
Plaintiff,

REPORTER'S TRANSCRIPT
FROM VIDEO RECORDING

vs.
CASE NO.'S 951900423,
951900659 & 961901311

TERRY RAY MILLER,
Defendant.
*****

Be it remembered that this matter came on regular iy
for hearing before the Honorable Stanton M. Tayl or, Judge,
sitting at Ogden, Utah, on the 9th day of March, 1998 •
Whereupon, the following proceedings were had, to
wit
*****

APPEARANCES:
FOR THE PLAINTIFF:

MR. GARY R. HEWARD

FOR THE DEFENDANT:

MR. JAMES M. RETALLICK

c •
CD

2»

;D DISTR ICT COURT

FILED

{ n
CO

JUN 2 5 1998
COURT OF APP E A L S

V
en

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated
L a uOCR,
r i emayScontain
h i n gerrors.
l e , C.S.R.

2

MR. RETALLICK:

Your Honor, we could - - i f that's

all on that matter, we can do page 13, number 3 8 and 39,
Terry Miller.
THE COURT:

All right.

State versus Terry Ray

Miller.
MR. RETALLICK:

Unfortunately, Your Honor, we're

going to ask that this matter be continued again.

We

contacted -- it was continued for two weeks to see if ARC or
Serenity House would be able to take him -- accept him into
a program.

Davis ARC said they would not take him in

placement if he didn't live in Davis County.
the ability to reside in Davis County.

He does have

He's got a sister

who lives down there who's offered him a place to stay.

And

so we need to approach ARC to see if that will be
acceptable.
Also, we contacted Serenity House.

Apparently they

believed Mr. Miller was in custody and they spoke to Gay and
she was going to send somebody over to the county jail to
see if he qualified.

Well, he wasn't in custody, so

obviously no one from Serenity House talked to him.
So we would like to continue this for a couple of weeks
to see -- once again, to see if we can get those lined up.
MR. HEWARD:

We would object to that, Your Honor.

You told this defendant on at least two prior occasions that
if he violated his probation one more time on both of these
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cases, you would send him to prison.

We would ask that that

happen.
Initially on 8-25 -- 8-28 of '95 on 951900659, at the
time of sentencing Your Honor gave him one to 15 suspended
and you told him if he had one violation that he would go to
prison.
He was back on 12-9 of 96.
filed and he admitted that.

An affidavit was -- was

He was given another

opportunity.
And the same thing on the other case file where you
told him on 8-28 of '95 if he messed up he'd go to prison,
and he's had another affidavit.

So this is actually the

second one that's been admitted or found to be true since
you told him if he had one more violation that he would go
to prison.
MR. RETALLICK:

And it's Mr. Miller's position in

this all, Your Honor, that he has a severe drug addiction
and that's what he's trying to overcome.

And that's why the

Court continued it last time to see if ARC or Serenity House
would take him.
Of course, the Court did not promise that even if he
was admitted into either one of those programs or accepted
into either one of those programs that that's what the Court
would do, but the Court did indicate that he had that
opportunity.
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Once again, Serenity House, because of the confusion -apparently through the Public Defender's Office -- did not
have a chance to talk to him and see if they could get him
into an inpatient program.
His family is all supportive of him and they're here in
court with him today and they're willing to back him up if
the Court would give him that opportunity.
THE COURT:

Yeah.

This -- the problem is last time

I wasn't made aware of the fact that I had promised him
prison before.

With that promise, I'm not sure that I would

even consider a placement.
MR. HEWARD:

I've been present on several different

occasions when Mr. Miller's been in court - - i n fact, both
of these cases are mine.

He actually entered the guilty

plea on the 951900423 on -- and within a couple of weeks we
had busted him again in the Ogden City Mall dealing, and his
time -- claim at the time was he needed to get money in
order to pay for his lawyer.

His claim at the time he came

in for sentencing back in 1995 was he had this serious
addiction he needed help for.
Your Honor's done everything that you can in an effort
to provide him that help.

And if he really wants it every

time he gets in front of you and is facing a prison sentence
that you have suspended on -- on several different
occasions, yet it doesn't seem to matter.
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you give him another opportunity and he's right back here
again telling you the same, exact story.
MR. RETALLICK:

Your Honor, the defendant indicates

that he wasn't dealing in the Ogden City Mall.
drug transaction is what he indicates to me.

It was not a
And that he --

on his original terms of probation, he was put into an
outpatient program.

He completed the outpatient program,

but apparently it didn't -- according to him, it was not -it did not help him with his drug problem.

He indicated

that -- and during that outpatient and told his probation
officer also, at least, it's in his -- his indication that
he really had a problem and that he wanted help.

He wanted

an inpatient program, but apparently he was not granted the
inpatient program.
THE COURT:

Mr. Miller, it's the order of the Court

that you be committed to prison for a period of not less
than zero nor more than five years on the two 3rd degrees;
and not less than one nor more than 15 years on the second
degree.

And then we -- we also have 96 -- 961901311 which

is also a illegal possession.

And I'm not sure that he's

been -- I'm not sure that he's been arraigned on the
affidavit on that case.
THE CLERK:

He was arraigned on it.

He just hasn't

entered a plea.
THE COURT:

Oh, I see.

There hasn't been an
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admission of the violation?
MR. RETALLICK:

Your Honor, is there any possible

way that he could have a few days to get his personal
affairs in order?
this time.
surgery.

He was not anticipating the sentencing at

And he indicates his mother has recently had

He's got a wife and -- ex-wife, children, and

things that he needs to -- as far as I know the defendant
has shown up on all of his court dates.
MR. MILLER:
THE COURT:

Yeah.
To the - - t o the charge of having

violated his probation on cases -- case 1311, does he -does he admit that or deny it?
MR. RETALLICK:
THE COURT:

He -- he admitted it, Your Honor.

I don't think we'd previously gotten a

plea on it, so to that charge, do you admit you violated
your probation or deny it?
MR. MILLER:

On the dirty -- dirty UA charge?

Is

that what he's talking about?
THE COURT:
MR. MILLER:
THE COURT:
MR. MILLER:

Yeah.
Yeah, I did admit that.
All right.
You remember I told you that's why I

was in -- why I was up here without a lawyer
(unintelligible).
THE COURT:

All right.

We'll accept his admission.
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I'll impose a zero to five on that one to run concurrently.
We'll grant him a stay of execution -- when are they going
to transport this week, do you know?
THE CLERK:

It's usually Friday.

THE BAILIFF:

They usually do it on

(unintelligible)
THE COURT:

Yeah.

If we were to have him report

into the jail around six o'clock, would that be early enough
or do you -THE BAILIFF:
THE COURT:

Usually the night before is easier.
Is it?

THE BAILIFF:
THE COURT:

Yeah (unintelligible).

All right.

Why don't we have him

report into jail then Thursday evening, Jim?
MR. RETALLICK:

All right.

Thursday evening at

6:00?
THE COURT:

Yeah, say -- yeah, six o'clock.

MR. RETALLICK:

Okay.

All right.

Thank you, Your

Honor.
THE COURT:

Just -- just by way of encouragement,

Mr. Miller, if -- if you didn't appear at the county jail,
you would lose concurrent sentences -MR. MILLER:
THE COURT:

I understand.
-- and I probably would impose

consecutive, so be sure and be here.
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MR. MILLER:

2

THE COURT:

3

(Nods head up and down.)
All right.

(WHEREUPON, at this time proceedings conclude.)

4
5
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IN THE SECOND JUDICIAL DISTRICT COURT
IN AND FOR WEBER COUNTY
STATE OF UTAH
STATE OF UTAH,
CASE NO.'S 951900423 &
951900659

Plaintiff,
vs .

OGDEN, UTAH
TERRY RAY MILLER,
AUGUST 28, 1995
Defendant.

SENTENCING
HONORABLE STANTON M. TAYLOR, PRESIDING
APPEARANCES:
FOR THE PLAINTIFF: MR. L. DEAN SAUNDERS
FOR THE DEFENDANT: MR. JOHN T. CAINE
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THE COURT:

State of Utah versus

MR. CAINE:

Terry?

Terry Ray Miller.
This is Mr.

Miller and we're here for sentencing.
THE COURT:

Yeah.

MR. CAINE:

Thank you.

the presentence report.
recommendation.

Go right ahead.
We reviewed

It is a favorable

We'd urge that the Court follow it

as recommended.
He has had some jail time, as you recall, and
I think, as I calculated, it will leave him about 40
or so days left.

He's been incarcerated 44 days, so

we would like to have credit for time served off the
120.
All of the other terms and conditions that are
suggested there are certainly acceptable to us.
if the Court is so

And

inclined, we'd like you to follow

it .
THE COURT:

State wish to be heard?

MR. SAUNDERS:
case.

This is Mr. Heward's

He has a note, he'd disagree with the sentence

and he'd ask for a prison sentence.

He believes a

jail sentence is too lenient in this case.
THE COURT:

I'd have to admit it,

Mr. Miller, that when I read the report, as I went
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through it, I was -- I was -- it looked like prison.
It looked like it was going to be a prison
recommendation just by the nature of the thing.

And

then when I got to the end and read that they were
recommending something less than prison, I was
surprised.
I frankly don't have strong feelings about
following the recommendations.

I'm going to follow

the recommendations because that's what they have
recommended, but I would like you to understand a
couple of things.

Number one, I -- I don't like -- I

don't like the idea of selling drugs, and I don't
think there's any question at all that you're a drug
dealer.

And so I want you to understand that that's

strike one.
The next thing I don't like are guns.

I

especially don't like guns around people who are
messing with controlled substances because I think
those two things are a terrible combination.
often people end up getting hurt.

Too

That's strike two.

I want you to understand that you've got two
strikes against and I'm going to place you on
probationary status.

I'm going to require a lot of

stuff of you and I am not going to play one game.
All you have to do is screw up once and that's strike
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Now, am I making myself perfectly clear to
you?
MR. MILLER:
THE COURT:

Yes, Your Honor.
Is there anything that I

can say to -- to impress upon your mind the fact that
I'm completely serious when I say to Adult Probation
and Parole that if he walks off that line by spitting
on the sidewalk, I want a -- I want a probation
violation and I want a recommendation for prison.
MR. WOODRING:
THE COURT:
record.

Okay.

Now, that's on the

And I promise you that if there is a

violation a year from now or whenever, I probably am
not going to remember you and I'm probably not going
to remember this promise that I'm making to you, but
I promise you that Probation will.
MR. MILLER:
THE COURT:
MR. MILLER:
THE COURT:

Yes, Your Honor.
Is it clear?
Yes, Your Honor.
All right.

On each of

the third degree felonies then, it's the order of the
Court that you be committed to prison for a period of
not less than zero or more than five years.

And on

the second degree felony, not less than one nor more
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than 15 years in prison.

On the Class B

Misdemeanors, six months in the county jail.

All of

those to run concurrently and suspended upon number
one condition, 120 days in the county jail with
credit for whatever it is.

I think it is about 40

days .
MR. CAINE:

Forty-four days.

THE COURT:

Forty-four days is my

recollection.
I am going to alter the recommendation as it
relates to the supervision.
felony drug supervision.

The recommendation was

I am going to require the

more restrictive ISP supervision with electronic
monitoring.
He is to undergo evaluation and complete
whatever seems to be an appropriate
modality.

treatment

He is not to use alcohol or drugs, he is

not to be around people using alcohol or drugs.

He's

not to go to places where alcohol or drugs are being
served.
He is to complete the life skills program.
He's to pay the $500 public defender fee.

And he is

to absolutely -- this is really critical.

You find

him with a pocket knife and that's a probation
violation.

He is not to be around any form of a
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weapon.

If he's in the same room with a firearm then

I want to know about it because he's on his way.
All of the other usual terms of probation.
MR. CAINE:

All right, sir.

THE COURT:

One final thing, Mr.

Miller, we're not going to change.

That means you're

going to have to because if you don't, you're going
to spend most of the rest of your life in prison.
The choice is yours.

Change or reconcile yourself to

a life of it.
Okay.

That's all.

(WHEREUPON, at this time proceedings
conclude.)
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MR. GRAVIS:

Start out with the

add-on, Terry Miller.
THE COURT:

State of Utah versus

Terry Ray Miller.
MR. GRAVIS:

Mr. Miller here, Your

Honor.

It's on for filing of an affidavit on two

cases.

I've got one of them, but not both of them.

Same allegations on both of them though.
THE COURT:
MR. GRAVIS:
affidavit.

Yeah.
He's going to deny the

Request to continue it for about 30 days

for disposition.
THE COURT:

Any objection to that,

Mr. Parmley?
MR. PARMLEY:
THE COURT:

No, Your Honor.
Why don't you read

the -- I guess they read exactly the same, don't
they?
THE CLERK:

Two different cases.

(WHEREUPON, at this time the Clerk reads the
affidavits aloud in open court.)
THE COURT:

Okay.

We'll continue

the two cases to January 13, if that's agreeable, Mr
Gravis?
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MR. GRAVIS:

2

THE COURT:

3
4

That will be fine
Okay.

(WHEREUPON, at this time proceedings
conclude.)
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CERTIFICATE

STATE OF UTAH
COUNTY OF WEBER

)
) ss .
)

I, Laurie Shingle, do hereby certify that the
foregoing three pages of transcript constitute a true
and accurate record of the proceedings to the best of
my knowledge and ability as a Certified Shorthand
Reporter for the Second Judicial District Court of
Weber County in and for the State of Utah.
Dated at Ogden, Utah, this the 23rd day of
April, 1998.
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Laurie Shingle, C.S.R,
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IN THE SECOND JUDICIAL DISTRICT COURT, STAfiP^f^T^H COURT
WEBER COUNTY, OGDEN DEPARTMErp Jflfl gj ppj y j g

STATE OF UTAH,

JUDGMENT OF CONVICTION
Plaintiff,

vs.

Case No. 951900659 FS
Tape: D009

Digit: 2460

J&S ^ 3 1397

TERRY RAY MILLER,
Diane Wood, clerk
Defendant.

The defendant appeared before the court on January 14, 1997, for sentencing on a
probation violation, originating from a conviction of Count I Possession of a Controlled
Substance with Intent to Distribute, a second degree felony, Count II Violation of Drug
Paraphernalia Act, a class B misdemeanor, and Count III Carry a Concealed Weapon, a class B
misdemeanor. He was represented by Martin Gravis. Richard Parmley appeared for the State.
It is the judgment and sentence of this court that the defendant's probation be restarted
with the following additional conditions:
1. The defendant shall submit to search, seizure, and chemical testing at any time without
a warrant.
2. The defendant shall complete the Clinical Consultants Intensive Outpatient Treatment
Program, paying all costs.
3. The defendant shall obtain and maintain full-time verifiable employment.
4. All previous conditions of probation are reaffirmed.
The court retains jurisdiction to make further orders as it deems necessary.
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State vs. Miller
951900659 FS
Page Two

DATED this

day of January, 1997.

/r%fa*\_
ROGER S./DUTSON
DISTRICT COURT JUDGE
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IN THE DISTRICT COURT OF WEBER COUNTY
STATE OF UTAH
*****

STATE OF UTAH,
Plaintiff,

REPORTER'S TRANSCRIPT
FROM VIDEO RECORDING

vs.
CASE NO. 951900423 &
951900659

TERRY RAY MILLER,
Defendant.
*****

Be it remembered that this matter came on regularly
for hearing before the Honorable Stanton M. Taylor, Judge,
sitting at Ogden, Utah, on the 2nd day of February, 1998.
Whereupon, the following proceedings were had, to
wit:

APPEARANCES:
FOR THE PLAINTIFF:

MR. GARY R. HEWARD

FOR THE DEFENDANT:

PRO SE
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MR. HEWARD:

Your Honor, the only remaining

defendant present, if you want to call that, I believe is 12
and 13, Terry Ray Miller.
THE COURT:

Okay.

MR. HEWARD:

I believe this is on for filing of an

affidavit.
THE COURT:

I'm sorry, which case - - i s this Terry

MR. HEWARD:

Yes, 12 and 13 on the calendar, Your

Miller?

Honor.
THE COURT:

Okay.

State versus Terry Ray Miller.

(WHEREUPON, at this time the Clerk reads the affidavit
aloud in open court.)
THE COURT:

Yeah.

You understand that you've been

vio - - o r charged with violating your probation, Mr. Miller.
MR. MILLER:
THE COURT:
MR. MILLER:
THE COURT:

Yes.
Two different cases.
Yes.
You understand that you're entitled to

be represented by an attorney.

If you can't afford one,

we'll provide one.
MR. MILLER:
THE COURT:

Yes.
Did you want to talk to an attorney

about this?
MR. MILLER:

No.
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THE COURT:

You understand that you're entitled to

deny the affidavit and have a hearing on the issue of
whether you did or didn't violate your probation.
MR. MILLER:

Yes.

THE COURT:

Is that -- what -- what would you like

MR. MILLER:

I'll just -- I just want to plead to

to do?

it.
THE COURT:

All right.

To the charge of having

violated your probation as outlined in the affidavit on the
two cases, do you admit that or deny it, Mr. Miller?
MR. MILLER:
THE COURT:

To one and two?
Yeah.

MR. MILLER:
THE COURT:

I admit it.
All right.

We'll refer the thing back

to probation for an updated report.
do is talk to Mr. Woodring there.
MR. WOODRING:
THE COURT:

What we'd like you to

What, the 23rd maybe?

Yeah.

All right.

We'll want you back here on

the 23rd of February at two o'clock in the afternoon for
sentencing.
MR. MILLER:
THE COURT:

Okay.
So talk to Mr. Woodring.

(WHEREUPON, at this time proceedings conclude.)
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OCCUPATIONS AND PROFESSIONS
/Prohibited acts — Penalties.
,hibited acts A — Penalties:
Except as authorized by this chapter, it is unlawful
^ny person to knowingly and intentionally:
b (i) produce, manufacture, or dispense, or to possess
s^ith intent to produce, manufacture, or dispense, a
controlled or counterfeit substance;
forcement autho,
(ii) distribute a controlled or counterfeit substance,
;heir employing
* ' o r to agree, consent, offer, or arrange to distribute a
I substances;
"'controlled or counterfeit substance;
ipient of a contrl
M-:(iii) possess a controlled or counterfeit substance
) the database, *i
Jjwith intent to distribute; or
le database nu_
(iv) engage in a continuing criminal enterprise
nformation is in
f~where:
try was made. <
(A) the person participates, directs, or engages
atentionally rel<_
in conduct which results in any violation of any
ion of thelimitaj
provision of Title 58, Chapters 37, 37a, 37b, 37c,
degree felony.
or 37d that is a felony; and
)ts to obtain infoi
(B) the violation is a part of a continuing
;ion or fraud is
series of two or more violations of Title 58,
Chapters 37, 37a, 37b, 37c, or 37d on separate
nd intentionally
occasions that are undertaken in concert with
vailable toanyol
five or more persons with respect to whom the
ained from the
person occupies a position of organizer, supervi>se specified in
sor, or any other position of management.
f this subsection
>ct to a civil pej
^SaAOudb) Any person convicted of violating Subsection (l)(a)
'gf^p-with respect to:
(i) a substance classified in Schedule I or II or a
\ a civil violation $g5t^;*r*
'jfvjiei. V*: controlled substance analog is guilty of a second
e with Section
tigs within the
'--*•*' '-'
degree felony and upon a second or subsequent conviction is guilty of a first degree felony;
his subsection s]
(ii) a substance classified in Schedule III or IV, or
marijuana, is guilty of a third degree felony, and upon
n charge to submj
a second or subsequent conviction is guilty of a second
d under this s e c t u K ^
degree felony; or
:ific written r e q u e » ^ V ; > ^ '
(iii) a substance classified in Schedule V is guilty of
;ion determines tomxMh V- a class A misdemeanor and upon a second or subseL of failing to s u b n f l ^ ; " ^ ^ ' • quent conviction is guilty of a third degree felony,
s for the divisionTraV^I v * (c) Any person convicted of violating Subsection
lance with SectMwfe^,«*5f?V'-(l)(a)(iv) is guilty of a first degree felony punishable by
'Jft l-i$*«* imprisonment for an indeterminate term of not less t h a n
he individual; "JwLV:>^; seven years and which may be for life. Imposition or
ual's license; *^K , J S i^ w - r - execution of the sentence may not be suspended, and the
•place on probatwil : j V^l« r person is not eligible for probation.
W ^ t . ® Prohibited acts B — Penalties:
reprimand to ^M»-^*" *?J (a) It is unlawful:
(i) for any person knowingly and intentionally to
er; and
possess or use a controlled substance, unless it was
t more than $1,00^
obtained under a valid prescription or order, directly
garding which th*
from a practitioner while acting in the course of his
tted.
'[
professional practice, or as otherwise authorized by
'#3*1
Subsection (aX^,
this subsection;
#* *l!
i.
(ii) for any owner, tenant, licensee, or person in
i civil violation »,
control of any building, room, tenement, vehicle, boat,
with Section 58-1"
aircraft, or other place knowingly and intentionally to
V:,
fs within the din*
permit them to be occupied by persons unlawfully
possessing, using, or distributing controlled subnformation to tfc
stances in any of those locations; or
may not be he*,
(iii) for any person knowingly and intentionally to
possess an altered or forged prescription or written
mation.
*»**&l*k
order for a controlled substance,
costs necessary*Wjj$fc,fs'
lall be funded %&%&"?"" (b) Any person convicted of violating Subsection
(2)(a)(i) with respect to:
(i) marijuana, if the amount is 100 pounds or more,
ppropriated ^ r M ' f g j
Commerce Sern^Jtf ""
is guilty of a second degree felony;
(ii) a substance classified in Schedule I or II, mari; and s u b m i t ^
juana, if the amount is more than 16 ounces, but less
than 100 pounds, or a controlled substance analog, is
assumed by ****
guilty of a third degree felony; or
1*1
mer is prescribj
led substance
authority to disi
t the inform;
rent patient to ,
Dnsidering disp^

58-37-8

(iii) marijuana, if the marijuana is not in the form
of an extracted resin from any part of the plant, and
the amount is more t h a n one ounce but less than 16
ounces, is guilty of a class A misdemeanor.
(c) Any person convicted of violating Subsection
(2)(a)(i) while inside the exterior boundaries of property
occupied by any correctional facility as defined in Section
64-13-1 or any public jail or other place of confinement
shall be sentenced to a penalty one degree greater than
provided in Subsection (2Kb).
(d) Upon a second or subsequent conviction of possession of any controlled substance by a person, that person
shall be sentenced to a one degree greater penalty than
provided in this subsection.
(e) Any person who violates Subsection (2)(a)(i) with
respect to all other controlled substances not included in
Subsection (2)(b)(i), (ii), or (iii), including less than one
ounce of marijuana, is guilty of a class B misdemeanor.
Upon a second conviction the person is guilty of a class A
misdemeanor, and upon a third or subsequent conviction
the person is guilty of a third degree felony.
(f) Any person convicted of violating Subsection
(2)(a)(ii) or (2)(a)(iii) is:
(i) on a first conviction, guilty of a class B misdemeanor;
(ii) on a second conviction, guilty of a class A
misdemeanor; and
(iii) on a third or subsequent conviction, guilty of a
third degree felony.
(3) Prohibited acts C — Penalties:
(a) It is unlawful for any person knowingly and intentionally:
(i) to use in the course of the manufacture or
distribution of a controlled substance a license number which is fictitious, revoked, suspended, or issued
to another person or, for the purpose of obtaining a
controlled substance, to assume the title of, or represent himself to be, a manufacturer, wholesaler, apothecary, physician, dentist, veterinarian, or other authorized person;
(ii) to acquire or obtain possession of, to procure or
attempt to procure the administration of, to obtain a
prescription for, to prescribe or dispense to any person known to be attempting to acquire or obtain
possession of, or to procure the administration of any
controlled substance by misrepresentation or failure
by the person to disclose his receiving any controlled
substance from another source, fraud, forgery, deception, subterfuge, alteration of a prescription or written order for a controlled substance, or the use of a
false name or address;
(iii) to make any false or forged prescription or
written order for a controlled substance, or to utter
the same, or to alter any prescription or written order
issued or written under the terms of this chapter; or
(iv) to make, distribute, or possess any punch, die,
plate, stone, or other thing designed to print, imprint,
or reproduce the trademark, trade name, or other
identifying mark, imprint, or device of another or any
likeness of any of the foregoing upon any drug or
container or labeling so as to render any drug a
counterfeit controlled substance.
(b) Any person convicted of violating Subsection (3)(a)
is guilty of a third degree felony.
(4) Prohibited acts D — Penalties:
(a) Notwithstanding other provisions of this section, a
person not authorized under this chapter who commits
any act declared to be unlawful under this section, Title
58, Chapter 37a, Utah Drug Paraphernalia Act, or under
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(f) final orders and decrees of the district court review
of informal adjudicative proceedings of agencies under
Subsection (e);
(g) a final judgment or decree of any court of record
holding a statute of the United States or this state
unconstitutional on its face under the Constitution of the
United States or the Utah Constitution;
(h) interlocutory appeals from any court of record involving a charge of a first degree or capital felony;
(i) appeals from the district court involving a conviction
of a first degree or capital felony;
(j) orders, judgments, and decrees of any court of
record over which the Court of Appeals does not have
original appellate jurisdiction; and
(k) appeals from the district court of orders, judgments,
or decrees ruling on legislative subpoenas.
(4) The Supreme Court may transfer to the Court of Apsals any of the matters over which the Supreme Court has
iginal appellate jurisdiction, except:
(a) capital felony convictions or an appeal of an interlocutory order of a court of record involving a charge of a
capital felony;
(b) election and voting contests;
(c) reapportionment of election districts;
(d) retention or removal of public officers;
(e) matters involving legislative subpoenas; and
(f) those matters described in Subsections (3)(a)
through (d).
(5) The Supreme Court has sole discretion in granting or
nying a petition for writ of certiorari for the review of a
>urt of Appeals adjudication, but the Supreme Court shall
view those cases certified to it by the Court of Appeals under
tbsection (3)(b).
(6) The Supreme Court shall comply with the requirements
Title 63, Chapter 46b, in its review of agency adjudicative
oceedings.
1996
-2-3.

Repealed.

1986

•-2-4.

S u p r e m e Court — R u l e m a k i n g , j u d g e s pro t e m pore, and practice of law.
(1) The Supreme Court shall adopt rules of procedure and
idence for use in the courts of the state and shall by rule
anage the appellate process. The Legislature may amend
e rules of procedure and evidence adopted by the Supreme
mrt upon a vote of two-thirds of all members of both houses
the Legislature.
(2) Except as otherwise provided by the Utah Constitution,
e Supreme Court by rule may authorize retired justices and
iges and judges pro tempore to perform any judicial duties,
dges pro tempore shall be citizens of the United States,
;ah residents, and admitted to practice law in Utah.
(3) The Supreme Court shall by rule govern the practice of
v, including admission to practice law and the conduct and
>cipline of persons admitted to the practice of law.
1986
-2-5.

Repealed.

1988

-2-6. Appellate court administrator.
Hie appellate court administrator shall appoint clerks and
pport staff as necessary for the operation of the Supreme
urt and the Court of Appeals. The duties of the clerks and
pport staff shall be established by the appellate court
ministrator, and powers established by rule of the Supreme
urt.

•2-7.

1986

Repealed.

1986

•2-7.5. Service of sheriff to court.
Hie court may at any time require the attendance and
•vices of any sheriff in the state.
1988
•2-8 to 78-2-14.

Repealed.

1986,1988

482 r
CHAPTER 2a

and State La
tor of theDef
Gas, and Mir
Section
(b) appeals
78-2a-l.
Creation — Seal.
(i) adji
78-2a-2.
Number of judges
subdivisi
Terms — Functions
(ii) a <
Filing fees.
63-46a-li
78-2a-3.
Court of Appeals jurisdiction.
(c) appeals
Review of actions by Supreme Court.
78-2a-4.
(d) interloc
Location of Court of Appeals.
78-2a-5.
M
criminal case
degree or cap
78-2a-l. C r e a t i o n — Seal.
(e) appeals
There is created a court known as the Court of Appeals. The
except those
Court of Appeals is a court of record and shall have a seal.
capital felony
1986
(f) appeals
writs sought 1
78-2a-2. N u m b e r of j u d g e s — Terms — F u n c t i o n s —
any other crin
F i l i n g fees.
a challenge tc
(1) The Court of Appeals consists of seven judges. The term
degree or capi
of appointment to office as a judge of the Court of Appeals is
(g) appeals
until the first general election held more than three years
nary writs cl
after the effective date of the appointment. Thereafter, the
Pardons and
term of office of a judge of the Court of Appeals is six years and
degree or capi
commences on the first Monday in January, next following the
(h) appeals
date of election. A judge whose term expires may serve, upon
tions cases, in
request of the Judicial Council, until a successor is appointed >^j)
ment, property
and qualified. The presiding judge of the Court of Appeals.- -*?<adoption, and
shall receive as additional compensation $1,000 per annum or
(i) appeals f
fraction thereof for the period served.
(j)
cases tra
(2) The Court of Appeals shall sit and render judgment in
Supreme Cour
panels of three judges. Assignment to panels shall be by
(3) The Court of
random rotation of all judges of the Court of Appeals. The
£$l
the
vote of four juc.
Court of Appeals by rule shall provide for the selection of a
Court for original
chair for each panel. The Court of Appeals may not sit en banc
matter over which
(3) The judges of the Court of Appeals shall elect a presid- r
jurisdiction.
ing judge from among the members of the court by majority *
$
(4) The Court o1
vote of all judges. The term of office of the presiding judge is '
ments of Title 63,
two years and until a successor is elected. A presiding judge o f ? |
Act, in its review of
the Court of Appeals may serve in that office no more than two .
successive terms. The Court of Appeals may by rule provide for
g^78-2a-4. R e v i e w
an acting presiding judge to serve in the absence or incapacity
•*•''•• Review of the jud,
of the presiding judge.
Appeals shall be 1
(4) The presiding judge may be removed from the office of ^
Supreme Court.
presiding judge by majority vote of all judges of the Court <
Appeals. In addition to the duties of a judge of the Court of J
Locatioi
L 78-2a-5.
Appeals, the presiding judge shall:
The Court of Appi
(a) administer the rotation and scheduling of panels; •
J,City. The Court of A
(b) act as liaison with the Supreme Court;
£any location within
(c) call and preside over the meetings of the Court of^
Appeals; and
y \
(d) carry out duties prescribed by the Supreme Cou
and the Judicial Council.
(5) Filing fees for the Court of Appeals are the same as foil
tSection
the Supreme Court.
i^fl
|78-3-l to 78-3-2. Re
78-2a-3. Court of A p p e a l s j u r i s d i c t i o n .
^
|78-3-3.
Term
(1) The Court of Appeals has jurisdiction to issue all exj
78-3-4.
Juris
traordinary writs and to issue all writs and process necessa
|78-3-5.
Repe
(a) to carry into effect its judgments, orders, and 0*3
178-3-6.
Term
crees; or
L78-3-7 to 78-3-11. R(
.H
(b) in aid of its jurisdiction.
178-3-11.5.
State
(2) The Court of Appeals has appellate jurisdiction, inch*
p-3-12.
Repe;
ing jurisdiction of interlocutory appeals, over:
E78-3-12.5.
Costs
(a) the final orders and decrees resulting from for
[78-3-13.
Repei
adjudicative proceedings of state agencies or appeals f
££8-3-13.4.
Trans
the district court review of informal adjudicative proo
Fac
ings of the agencies, except the Public Service ComjQJjfj
78-3-13.5, 78-3-14. R
sion, State Tax Commission, School and Institution
E8-3-14.2.
Distri
Trust Lands Board of Trustees, Division of Forestry, J
i8-3-14.5.
Alloa

COURT OF APPEALS
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State Lands actions reviewed by the executive direcJlthe Department of Natural Resources, Board of Oil,
^n*d Mining, and the state engineer;
j^appeals from the district court review.of:
B&(il.< adjudicative proceedings of agencies of political
livisions of the state or other local agencies; and
Pffii) a challenge to agency action under Section
fS-46a-12.1;
I g ^ p p e a l s from the juvenile courts;
rai interlocutory appeals from any court of record in
lunal cases, except those involving a charge of a first
rle or capital felony;
£e) appeals from a court of record in criminal cases,
cept those involving a conviction of a first degree or
P a l felony;
appeals from orders on petitions for extraordinary
Sits" sought by persons who are incarcerated or serving
fanjr other criminal sentence, except petitions constituting
^challenge to a conviction of or the sentence for a first
^degree or capital felony;
7*'(g) appeals from the orders on petitions for extraordinary writs challenging the decisions of the Board of
Pardons and Parole except in cases involving a first
p* degree or capital felony;
y* (h) appeals from district court involving domestic relaxations cases, including, but not limited to, divorce, annulm e n t , property division, child custody, support, visitation,
^adoption, and paternity;
: (i) appeals from the Utah Military Court; and
%& (j) cases transferred to the Court of Appeals from the
jKij Supreme Court.
ffa) The Court of Appeals upon its own motion only and by
be vote of four judges of the court may certify to the Supreme
|fcourt for original appellate review and determination any
Matter over which the Court of Appeals has original appellate
^jurisdiction.
| | V ( 4 ) The Court of Appeals shall comply with the requiret&ments of Title 63, Chapter 46b, Administrative Procedures
sj. Act, in its review of agency adjudicative proceedings.
1996

w

Section
78-3-15 to 78-3-17. Repealed.
78-3-17.5.
Application of savings accruing to counties.
78-3-18.
Judicial Administration Act — Short title.
78-3-19.
Purpose of act.
78-3-20.
Definitions.
78-3-21.
Judicial Council — Creation — Members —
Terms and election — Responsibilities —
Reports.
78-3-21.5.
Data bases for judicial boards.
78-3-22.
Presiding officer — Compensation — Duties.
78-3-23.
Administrator of the courts — Appointment —
Qualifications — Salary.
78-3-24.
Court administrator — Powers, duties, and
responsibilities.
78-3-25.
Assistants for administrator of the courts —
Appointment of trial court executives.
78-3-26.
Courts to provide information and statistical
data to administrator of the courts.
78-3-27.
Annual judicial conference.
78-3-28.
Repealed.
78-3-29.
Presiding judge —Associate presiding judge —
Election — Term — Compensation — Powers
— Duties.
78-3-30.
Duties of the clerk of the district court.
78-3-31.
Court commissioners — Qualifications — Appointment — Functions governed by rule.
78-3-1 to 78-3-2.

Repealed.

1971, 1981,1988

78-3-3. Term of j u d g e s — Vacancy.
Judges of the district courts shall be appointed initially
until the first general election held more than three years
after the effective date of the appointment. Thereafter, the
term of office for judges of the district courts is six years, and
commences on the first Monday in January, next following the
date of election. A judge whose term expires may serve, upon
request of the Judicial Council, until a successor is appointed
and qualified.
1988

78-3-4. J u r i s d i c t i o n — Appeals.
(1) The district court has original jurisdiction in all matters
civil and criminal, not excepted in the Utah Constitution and
not prohibited by law.
(2) The district court judges may issue all extraordinary
writs and other writs necessary to carry into effect their
orders, judgments, and decrees.
(3) The district court has jurisdiction over matters of lawyer discipline consistent with the rules of the Supreme Court.
CHAPTER 3
(4) The district court has jurisdiction over • all matters
properly filed in the circuit court prior to July 1, 1996.
DISTRICT COURTS
(5) The district court has appellate jurisdiction to adjudiSection
cate trials de novo of the judgments of the justice court and of
78-3-1 to 78-3-2. Repealed.
the small claims department of the district court.
78-3-3.
Term of judges — Vacancy.
(6) Appeals from the final orders, judgments, and decrees of
78-3-4.
Jurisdiction — Appeals.
the district court are under Sections 78-2-2 and 78-2a-3.
78-3-5.
Repealed.
(7) The district court has jurisdiction to review agency
78-3-6.
Terms — Minimum of once quarterly.
adjudicative proceedings as set forth in Title 63, Chapter 46b,
78-3-7 to 78-3-11. Repealed.
Administrative Procedures Act, and shall comply with the
78-3-11.5.
State District Court Administrative System.
requirements of that chapter, in its review of agency adjudi78-3-12.
Repealed.
cative proceedings.
78-3-12.5.
Costs of system.
(8) Notwithstanding Subsection (1), the district court has
78-3-13.
Repealed.
subject matter jurisdiction in class B misdemeanors, class C
78-3-13.4.
Transfer of court operating responsibilities —
misdemeanors, infractions, and violations of ordinances only
Facilities — Staff — Budget.
if:
(a) there is no justice court with territorial jurisdiction;
78-3-13.5, 78-3-14. Repealed.
(b) the matter was properly filed in the circuit court
78-3-14.2.
District court case management.
prior to July 1, 1996;
78-3-14.5.
Allocation of district court fees and forfeitures.
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[* 78-2a-4. R e v i e w of a c t i o n s by S u p r e m e Court.
\h Review of the judgments, orders, and decrees of the Court of
'] Appeals shall be by petition for writ of certiorari to the
\* Supreme Court.
1986
* 78-2a-5. L o c a t i o n of Court of Appeals.
r The Court of Appeals has its principal location in Salt Lake
City. The Court of Appeals may perform any of its functions in
any location within the state.
1986
reme Court

78-3-4

*-37a-4

OCCUPATIONS AND PROFESSIONS

vert, produce, process, prepare, test, analyze, package,
repackage, store, contain, conceal, inject, ingest, inhale, or
to otherwise introduce a controlled substance into the
h u m a n body in violation of Title 58, Chapter 37, and
includes, but is not limited to:
(1) Kits used, or intended for use, in planting,
propagating, cultivating, growing, or harvesting any
species of plant which is a controlled substance or
from which a controlled substance can be derived;
(2) Kits used, or intended for use, in manufacturing, compounding, converting, producing, processing,
or preparing a controlled substance;
(3) Isomerization devices used, or intended for use,
to increase the potency of any species of plant which
is a controlled substance;
(4) Testing equipment used, or intended for use, to
identify or to analyze the strength, effectiveness, or
purity of a controlled substance;
(5) Scales and balances used, or intended for use,
in weighing or measuring a controlled substance;
(6) Diluents and adulterants, such as quinine hydrochloride, mannitol, mannited, dextrose and lactose, used, or intended for use to cut a controlled
substance;
(7) Separation gins and sifters used, or intended
for use to remove twigs, seeds, or other impurities
from marihuana;
(8) Blenders, bowls, containers, spoons and mixing
devices used, or intended for use to compound a
controlled substance;
(9) Capsules, balloons, envelopes, and other containers used, or intended for use to package small
quantities of a controlled substance;
(10) Containers and other objects used, or intended for use to store or conceal a controlled substance;
(11) Hypodermic syringes, needles, and other objects used, or intended for use to parenterally inject a
controlled substance into the h u m a n body; and
(12) Objects used, or intended for use to ingest,
inhale, or otherwise introduce marihuana, cocaine,
hashish, or hashish oil into the h u m a n body, including but not limited to:
(a) Metal, wooden, acrylic, glass, stone, plastic, or ceramic pipes with or without screens,
permanent screens, hashish heads, or punctured
metal bowls;
(b) Water pipes;
(c) Carburetion tubes and devices;
(d) Smoking and carburetion masks;
(e) Roach clips: meaning objects used to hold
burning material, such as a m a r i h u a n a cigarette,
that has become too small or too short to be held
in the hand;
(f) Miniature cocaine spoons and cocaine vials;
(g) Chamber pipes;
(h) Carburetor pipes;
(i) Electric pipes;
(j) Air-driven pipes;
(k) Chillums;
(1) Bongs; and
(m) Ice pipes or chillers.
1981
•37a-4.

C o n s i d e r a t i o n s i n d e t e r m i n i n g w h e t h e r obj e c t is d r u g p a r a p h e r n a l i a .
n determining whether an object is drug paraphernalia, the
2r of fact, in addition to all other logically relevant factors,
>uld consider:

214

(1) statements by an owner or by anyone in control of Iction
Manufacture, dis
the object concerning its use;
|.37b-4.
stance unlawfi
(2) prior convictions, if any, of an owner, or of anyone in
Repealed.
control of the object, under any state or federal law »37b-5.
Use of substance
relating to a controlled substance;
l37b-6.
Advertisement oj
(3) the proximity of the object, in time and space, to a f-37b-7.
Exemption of p
direct violation of this chapter;
|.37b-8.
trolled Substaj
(4) the proximity of the object to a controlled substance;
(5) the existence of any residue of a controlled substance on the object;
$#7b-l. Short title.
(6) instructions whether oral or written, provided with this act shall be known ani
the object concerning its use;
^trolled Substances Act."
(7) descriptive materials accompanying the object
which explain or depict its use;
k37b-2. Definitions.
(8) national and local advertising concerning its use;
As used in this chapter:
(9) the manner in which the object is displayed for sale;
(1) "Controlled substa
(10) whether the owner or anyone in control of the
provided in Section 58-3'
object is a legitimate supplier of like or related items to
(2) "Distribute" means
the community, such as a licensed distributor or dealer of
tempted sale, transfer, di
tobacco products;
of an imitation controllec
(11) direct or circumstantial evidence of the ratio of
(3) "Imitation controlh
sales of the object to the total sales of the business
that is not a controlled su
enterprise;
substance, and which by
resembles a specific com
(12) the existence and scope of legitimate uses of the
including its color, shape
object in the community; and
(4) "Manufacture" mei
(13) expert testimony concerning its use.
1981
compounding, processing
58-37a-5. Unlawful acts.
aging or repackaging, lal
(1) It is unlawful for any person to use, or to possess with
tion controlled substance
intent to use, drug paraphernalia to plant, propagate, cultk
vate, grow, harvest, manufacture, compound, convert, pro- [i8-37b-3. C o n s i d e r a t i o n s
duce, process, prepare, test, analyze, pack, repack, store,'7
s t a n c e is imitati
contain, conceal, inject, ingest, inhale or otherwise introduce a If the appearance of the
controlled substance into the h u m a n body in violation of this J fafficient to establish t h a t
chapter. Any person who violates this subsection is guilty of a * [tontrolled substance, as in 1:
class B misdemeanor.
^ [ktors should be considered:
(2) It is unlawful for any person to deliver, possess with. *•- (1) statements made I
intent to deliver, or manufacture with intent to deliver, any
"control of the substanc<
drug paraphernalia, knowing that the drug paraphernalia will
* substance, its use or efife<
be used to plant, propagate, cultivate, grow, harvest, manusubstance;
:
facture, compound, convert, produce, process, prepare, test,
- (2) statements made t
analyze, pack, repack, store, contain, conceal, inject, ingest,'
may be resold at a pric
inhale, or otherwise introduce a controlled substance into the _ _• usual and customary pr
h u m a n body in violation of this act. Any person who violates^•(gr in the substance;
r
this subsection is guilty of a class A misdemeanor.
| | ®fl (3) whether the subst
(3) Any person 18 years of age or over who delivers drugj
manner similar to tha
paraphernalia to a person under 18 years of age who is three^, £ substances;
years or more younger than the person making the delivery lBg]
(4) evasive tactics or
guilty of a third degree felony.
^ j r s o n in control of the
(4) It is unlawful for any person to place in this state in an]
Jaw enforcement author
newspaper, magazine, handbill, or other publication any adj
fct-.(5) prior convictions o
vertisement, knowing t h a t the purpose of the advertisement^
<tne object, under state o:
to promote the sale of drug paraphernalia. Any person wn^
Jubstances or fraud; an<
violates this subsection is guilty of a class B misdemeanor-!
L(&) the proximity of t
jgtances.
58-37a-6. Seizure — Forfeiture — P r o p e r t y rights.
Drug paraphernalia is subject to seizure and forfeiture a
no property right can exist in it.
*'
CHAPTER 37b

Manufacture, <
pL. s u b s t a n c e unla^
^unlawful for any pers
*""' with intent to dis
Qce. Any person who
^misdemeanor.

IMITATION CONTROLLED SUBSTANCES
Section
58-37b-l.
58-37b-2.
58-37b-3.

Short title.
Definitions.
Considerations in determining whether s
stance is imitation controlled substance.
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U s e of s u b s t a n
lawful for any pers<
pan imitation contro
* this section is guilty

5-10-504

CRIMINAL CODE

(iii) is an unlawful user of a controlled substance
as defined in Section 58-37-2;
(iv) is a drug dependent person as defined in Section 58-37-2;
(v) has been adjudicated as mentally defective, as
provided in the Brady Handgun Violence Prevention
Act, Pub. L. No. 103-159,107 Stat. 1536 (1993), or h a s
been committed to a mental institution;
(vi) is an alien who is illegally or unlawfully in the
United States;
(vii) has been discharged from the Armed Forces
under dishonorable conditions; or
(viii) is a person who, having been a citizen of the
United States, has renounced such citizenship.
(b) Any person who violates this Subsection (3) is guilty
of a third degree felony.
1997
-10-504.

Carrying concealed dangerous weapon —
Penalties.
1) Except as provided in Section 76-10-503 and in Subsecns (2) and (3):
(a) a person who carries a concealed dangerous
weapon, as defined in Section 76-10-501, which is not a
firearm on his person or one that is readily accessible for
immediate use which is not securely encased, as defined
in this part, in a place other t h a n his residence, property,
or business under his control is guilty of a class B
misdemeanor; and
(b) a person without a valid concealed firearm permit
who carries a concealed dangerous weapon which is a
firearm and that contains no ammunition is guilty of a
class B misdemeanor, but if the firearm contains ammunition the person is guilty of a class A misdemeanor.
2) A person who carries concealed a sawed-off shotgun or a
yed-off rifle is guilty of a second degree felony.
3) If the concealed firearm is used in the commission of a
ne of violence as defined in Section 76-10-501, and the
son is a party to the offense, the person is guilty of a second
Fee felony.
I) Nothing in Subsection (1) shall prohibit a person en:ed in the lawful taking of protected or unprotected wildlife
defined in Title 23, Fish and Game, from carrying a
cealed weapon or a concealed firearm with a barrel length
our inches or greater as long as the taking of wildlife does
occur:
(a) within the limits of a municipality in violation of
t h a t municipality's ordinances; or
(b) upon the highways of the state as defined in Section
41-6-1.

1997

10-505.

C a r r y i n g l o a d e d firearm i n v e h i c l e , o n
street, or in p r o h i b i t e d a r e a .
.) Unless otherwise authorized by law, a person may not
y a loaded firearm:
(a) in or on a vehicle;
(b) on any public street; or
(c) in a posted prohibited area.
!) A violation of this section is a class B misdemeanor.
1990

10-505.5. P o s s e s s i o n of a d a n g e r o u s w e a p o n , firea r m , o r sawed-off s h o t g u n o n o r a b o u t s c h o o l
premises — Penalties.
) A person may not possess any dangerous weapon, fire, or sawed-off shotgun, as those terms are defined in
ion 76-10-501, at a place that the person knows, or has
onable cause to believe, is on or about school premises.
) (a) Possession of a dangerous weapon on or about school
premises is a class B misdemeanor.

348

(b) Possession of a firearm or sawed-off shotgun on or
about school premises is a class A misdemeanor.
(3) This section applies to any person, except persons authorized to possess a firearm as provided under Sections
53-5-704, 53-5-705, 53A-3-502, 76-10-511, 76-10-523, Subsection 76-10-504(2), and as otherwise authorized by law.
(4) This section does not prohibit prosecution of a more
serious weapons offense that may occur on or about school
premises.
1997
76-10-506.

Threatening with or using dangerous
w e a p o n i n fight o r q u a r r e l .
Every person, except those persons described in Section
76-10-503, who, not in necessary self defense in the presence
of two or more persons, draws or exhibits any dangerous
weapon in an angry and threatening manner or unlawfully
uses the same in any fight or quarrel is guilty of a class A
misdemeanor.
1992
76-10-507.

P o s s e s s i o n of d e a d l y w e a p o n w i t h i n t e n t to
assault.
Every person having upon his person any dangerous
weapon with intent to unlawfully assault another is guilty of
a class A misdemeanor.
1973
76-10-508.

349
(b) who is perf<
Sections 23-20-1.5
vided by law.
76-10-509. P o s s e s s i c
( D A minor under
dangerous weapon unl<
(a) has the perm
the weapon; or
(b) is accompani
has the weapon in
(2) Any minor u n d e
dangerous weapon sh*
adult.
(3) Any person who ^
(a) a class B mis
(b) a class Amis<
76-10-509.4. P r o h i b i i
o n s b y mint
(1) A minor under '.
handgun.
(2) Except as providi
years of age may not pc
(a) a sawed-off ri
(b) a fully autom
(3) Any person who v
(a) a class B mis<
(b) a class A misc
(4) Any person who
third degree felony.

D i s c h a r g e of firearm from a v e h i c l e , near
h i g h w a y , o r in d i r e c t i o n of a n y p e r s o n , building, or vehicle.
(1) (a) A person may not discharge any kind of dangerous
weapon or firearm:
(i) from an automobile or other vehicle;
(ii) from, upon, or across any highway;
(iii) at any road signs placed upon any highways of
76-10-509.5. P e n a l t i e
the state;
to a minor.
(iv) at any communications equipment or property
(1) Any person who p
of public utilities including facilities, lines, poles, or
the possession of the he
devices of transmission or distribution;
Section 76-10-509.4 is g
(v) at railroad equipment or facilities including
(a) a class B misc
any sign or signal;
(b) a class A misd
(vi) within Utah State Park buildings, designated
(2) Any person who tr:
camp or picnic sites, overlooks, golf courses, boat
or federal law a sawedramps, and developed beaches; or
automatic weapon to a IT
(vii) without written permission to discharge the
dangerous weapon from the owner or person in
charge of the property within 600 feet of:
76-10-509.6. P a r e n t o
(A) a house, dwelling, or any other building; or
violent mine
(B) any structure in which a domestic animal ,
( D A parent or guard
is kept or fed, including a barn, poultry vara,
S, mgly provide a firearm
corral, feeding pen, or stockyard.
..-iYiJm<-frearm by, any minor \v
(b) It shall be a defense to any charge for violating tni% ?/SSB violence or any minor w
section
^ j p court for an offense whicl
ection that the person being accused had actual pernus- j%;?
sion of the owner or person in charge of the property a * " § $ $ _ , / t h e minor were an adi;
time in question.
. ^' * *"' |C* (2) Any person who vi
(2) A violation of any provision of this section is a class j>
(a) a class A misdi
misdemeanor unless the actor discharges a firearm under anf\
(b) a third degree
3
of the following circumstances not amounting to crimiB *
homicide or attempted criminal homicide, in which case it is.
third degree felony:
jMO-509.7. P a r e n t o
(a) the actor discharges a firearm in the direction
p o s s e s s i o n o:
any person or persons, knowing or having reason;
Any parent or guardi;
believe t h a t any person may be endangered;
is in possession of
(b) the actor, with intent to intimidate or harass
on 76-10-509 or a fi
other or with intent to damage a habitable structure;
> 4 and fails to make
defined in Subsection 76-6-101(2), discharges a firear^
isP^arm from the minor*
the direction of any building; or
demeanor.
(c) the actor, with intent to intimidate or harass
^•10-509.9. S a l e s of fi
other, discharges a firearm in the direction of any veJ
r' A person may no: s
(3) This section does not apply to a person:
.<
of age unless the n
(a) who discharges any kind of firearm when
an.
person is in lawful defense of self or others; or
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r
6) & ' ^ i e department shall provide the presentence inf^Vyestigation report to the defendant's attorney, or the
"** defendant if not represented by counsel, the prosecutor,
jmd the court for review, three working days prior to
^sentencing. Any alleged inaccuracies in the presentence
^investigation report, which have not been resolved by the
;i:parties and t h e department prior to sentencing, shall be
-brought to the attention of the sentencing judge, and the
l^judge may grant an additional ten working days to resolve
b l i t h e alleged inaccuracies of the report with the depart$#fAnient. If after ten working days the inaccuracies cannot be
£ ^ ^ r e s o l v e d , the court shall make a determination of rel-"&%& evance and accuracy on the record.
Vj^'jsf*" (b) If a party fails to challenge the accuracy of the
"Vft- * presentence investigation report at the time of sentenc$$: ; ing, that m a t t e r shall be considered to be waived.
:
'l-T(7) At the time of sentence, the court shall receive any
".'^testimony, evidence, or information the defendant or the
- prosecuting attorney desires to present concerning the appro£ priate sentence. This testimony, evidence, or information shall
be presented in open court on record and in the presence of the
defendant.
(8) While on probation, and as a condition of probation, the
defendant:
(a) may be required to perform any or all of the following:
(i) pay, in one or several sums, any fine imposed at
the time of being placed on probation;
(ii) pay amounts required under Title 77, Chapter
32a, Defense Costs;
(iii) provide for the support of others for whose
support he is legally liable;
(iv) participate in available treatment programs;
(v) serve a period of time in the county jail not to
exceed one year;
(vi) serve a term of home confinement, which may
include the use of electronic monitoring;
(vii) participate in compensatory service restitution programs, including the compensatory service
program provided in Section 78-11-20.7;
(viii) pay for the costs of investigation, probation,
and t r e a t m e n t services;
(ix) make restitution or reparation to the victim or
victims with interest in accordance with Subsection
76-3-201(4); and
(x) comply with other terms and conditions the
court considers appropriate; and
(b) if convicted on or after May 5, 1997, shall be
required to:
(i) complete high school classwork and obtain a
high school graduation diploma, a GED certificate, or
a vocational certificate at the defendant's own expense if the defendant has not received the diploma,
GED certificate, or vocational certificate prior to
being placed on probation; or
(ii) provide documentation of the inability to obtain one of the items listed in Subsection (8)(b)(i)
because of:
(A) a diagnosed learning disability; or
(B) other justified cause.
(9) The department, upon order of the court, shall collect
^ d disburse fines, restitution with interest in accordance
*ith Subsection 76-3-201(4), and any other costs assessed
^ d e r Section 64-13-21 during:
(a) the parole period and any extension of that period
in accordance with Subsection 77-27-6(4); and
(b) the probation period in cases for which the court
orders supervised probation and any extension of that

1

77-18-1

period by the department in accordance with Subsection
77-18-1(10).
(10) (a) (i) Probation may be terminated at any time at the
discretion of the court or upon completion without
violation of 36 months probation in felony or class A
misdemeanor cases, or 12 months in cases of class B
or C misdemeanors or infractions.
(ii) If the defendant, upon expiration or termination of the probation period, owes outstanding fines,
restitution, or other assessed costs, the court may
retain jurisdiction of the case and continue the defendant on bench probation or place the defendant on
bench probation for the limited purpose of enforcing
the payment of fines, restitution, including interest, if
any, in accordance with Subsection 76-3-201(4), and
other amounts outstanding.
(iii) Upon motion of the prosecutor or victim, or
upon its own motion, the court may require the
defendant to show cause why his failure to pay should
not be treated as contempt of court or why the
suspended jail or prison term should not be imposed.
(b) The department shall notify the sentencing court
and prosecuting attorney in writing in advance 'v\ all
cases when termination of supervised probation will occur
by law. The notification shall include a probation progress
report and complete report of details on outstanding fines,
restitution, and other amounts outstanding.
(11) (a) (i) Any time served by a probationer outside of
confinement after having been charged with a probation violation and prior to a hearing to revoke probation does not constitute service of time toward the
total probation term unless the probationer is exonerated at a hearing to revoke the probation.
(ii) Any time served in confinement awaiting a
hearing or decision concerning revocation of probation does not constitute service of time toward the
total probation term unless the probationer is exonerated at the hearing,
(b) The running of the probation period is tolled upon
the filing of a violation report with the court alleging a
violation of the terms and conditions of probation or upon
the issuance of an order to show cause or w a r r a n t by the
court.
(12) (a) (i) Probation may not be modified or extended
except upon waiver of a hearing by the probationer or
upon a hearing and a finding in court that the
probationer has violated the conditions of probation,
(ii) Probation may not be revoked except upon a
hearing in court and a finding that the conditions of
probation have been violated.
(b) (i) Upon the filing of an affidavit alleging with
particularity facts asserted to constitute violation of
the conditions of probation, the court that authorized
probation shall determine if the affidavit establishes
probable cause to believe that revocation, modification, or extension of probation is justified.
(ii) If the court determines there is probable cause,
it shall cause to be served on the defendant a w a r r a n t
for his arrest or a copy of the affidavit and an order to
show cause why his probation should not be revoked,
modified, or extended.
(c) (i) The order to show cause shall specify a time and
place for the hearing and shall be served upon the
defendant at least five days prior to the hearing.
(ii) The defendant shall show good cause for a
continuance.
(iii) The order to show cause shall inform the
defendant of a right to be represented by counsel at
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jmend. I

UNITED STATES CC XSTTTUTION
AMENDMENT I

teligious and political freedom.]
Congress shall make no law respecting an establishment of
ligion, or prohibiting the free exercise thereof; or abridging
e freedom of speech, or of the press; or the right of the people
taceably to assemble, and to petition the Government for a
dress of grievances.
AMENDMENT II
light to bear arms.]
A well-regulated Militia, being necessary to the security of a
>e State, the right of the people to keep and bear Arms, shall
it be infringed.
AMENDMENT III
juartering soldiers.]
No Soldier shall, in time of peace, be quartered in any house,
thout the consent of the Owner, nor in time of war, but in a
inner to be prescribed by law.
AMENDMENT IV
nreasonable searches and seizures.]
Hie right of the people to be secure in their persons, houses,
pers, and effects, against unreasonable searches and seires, shall not be violated, and no Warrants shall issue, but
on probable cause, supported by Oath or affirmation, and
rticularly describing the place to be searched, and the
rsons or things to be seized.
AMENDMENT V
riminal a c t i o n s — P r o v i s i o n s c o n c e r n i n g — D u e p r o ss of law and j u s t c o m p e n s a t i o n c l a u s e s . ]
^o person shall be held to answer for a capital, or otherwise
amous crime, unless on a presentment or indictment of a
and Jury, except in cases arising in the land or naval forces,
in the Militia, when in actual service in time of War or
alic danger: nor shall any person be subject for the same
snce to be twice put in jeopardy of life or limb; nor shall be
npelled in any criminal case to be a witness against himself,
• be deprived of life, liberty, or property, without due process
law; nor shall private property be taken for public use,
hout just compensation.
AMENDMENT VI
g h t s of a c c u s e d . ]
n all criminal prosecutions, the accused shall enjoy the
it to a speedy and public trial, by an impartial jury of the
te and district wherein the crime shall have been commit, which district shall have been previously ascertained by
', and to be informed of the nature and cause of the
usation; to be confronted with the witnesses against him; to
r
e compulsory process for obtaining witnesses in his favor,
I to have the Assistance of counsel for his defence.
AMENDMENT VII
ial by j u r y in c i v i l cases.]
i Suits at common law, where the value in controversy
II exceed twenty dollars, the right of trial by jury shall be
served, and no fact tried by a jury, shall be otherwise
txamined in any Court of the United States, than according
he rules of the common law.

AMENI

AMENDMENT V m
[B*fi£l — P u n i s h m e n t . ]
j j ^ s s s i v e bail shall not be required.
i ^ e - s e d , nor cruel and unusual pu " '

r.-.

p* prohibited.]
jjf to enforce amenc

AMENDMENT IX ^
[ R j r p i t s r e t a i n e d by people.]
-**
- ^ enumeration in the Constitution of o
nc- :>* construed to deny or disparage otl
p e c ZTiir.

AMENDMENT X

^

[ P e t e r s r e s e r v e d to states or people.]
zir powers not delegated to the TJTU£
Cc^Lrotution, nor prohibited by it to the St
thr Spates respectively, or to the people.*
-

J>

AMENDMENT XI *|
[ S u r z s a g a i n s t s t a t e s — Restriction of _
--•rJudicial power of the United S t a t e d
s^"--sd to extend to any suit in law or _
prr^ecuted against one of the United Si
an ™ier State, or by Citizens or Subjects,
AMENDMENT XIlV
f E l e c t i o n of P r e s i d e n t and Vice-Presi]
Tbe Electors shall meet in their resi
by ballot for President and Vice-Presidi
l e ^ L , shall not be an inhabitant of
themselves; they shall name in their baft
for .L5 President, and in distinct ballots thejj
V: ce-President, and they shall make
scz.5 voted for as President, and of-• all
^ -^-President, and of the number of votes
thev shall sign and certify, and transmit?/
the Government of the United S t a t e s ^ '
den: of the Senate;—The President of the
presence of the Senate and House of Re]
the certificates and the votes shalfc
person having the greatest numbeV
shall be the President, if such numl
whole number of Electors appointed^g
such majority, then from the pei
numbers not exceeding three on trie E)
President, the House of Representaf
ately. by ballot, the President. But ii*
the votes shall be taken by states^'*
each state having one vote; a quoruij^
consist of a member or members from
and a majority of all the states shall
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CONSTITUTION OF UTAH

substantial evidence to support the charge and the court
finds by clear and convincing evidence that the person
would constitute a substantial danger to any other person
or to the community or is likely to flee the jurisdiction of
the court if released on bail.
!) Persons convicted of a crime are bailable pending appeal
i as prescribed by law.
1988 (2nd s.s.)
. 9.

[Excessive bail a n d fines — Cruel p u n i s h ments.]
xcessive bail shall not be required; excessive fines shall not
imposed; nor shall cruel and unusual punishments be
cted. Persons arrested or imprisoned shall not be treated
l unnecessary rigor.
1896
. 10. [Trial by jury.]
i capital cases the right of trial by jury shall remain
olate. In capital cases the jury shall consist of twelve
tons, and in all other felony cases, the jury shall consist of
ewer than eight persons. In other cases, the Legislature
1 establish the number ofjurors by statute, but in no event
1 a jury consist of fewer than four persons. In criminal
s the verdict shall be unanimous. In civil cases threeths of the jurors may find a verdict. A jury in civil cases
1 be waived unless demanded.
1996
, 11. [Courts o p e n — R e d r e s s of injuries.]
1 courts shall be open, and every person, for an injury done
dm in his person, property or reputation, shall have
*dy by due course of law, which shall be administered
.out denial or unnecessary delay; and no person shall be
ed from prosecuting or defending before any tribunal in
State, by himself or counsel, any civil cause to which he is
rty.

1896

12. [Rights of a c c u s e d persons.]
criminal prosecutions the accused shall have the right to
sar and defend in person and by counsel, to demand the
re and cause of the accusation against him, to have a copy
eof, to testify in his own behalf, to be confronted by the
esses against him, to have compulsory process to compel
attendance of witnesses in his own behalf, to have a
dy public trial by an impartial jury of the county or
ict in which the offense is alleged to have been committed,
the right to appeal in all cases. In no instance shall any
sed person, before final judgment, be compelled to ade money or fees to secure the rights herein guaranteed,
accused shall not be compelled to give evidence against
:elf; a wife shall not be compelled to testify against her
and, nor a husband against his wife, nor shall any person
rice put in jeopardy for the same offense,
lere the defendant is otherwise entitled to a preliminary
lination, the function of that examination is limited to
•mining whether probable cause exists unless otherwise
ded by statute. Nothing in this constitution shall pre\ the use of reliable hearsay evidence as defined by statute
le in whole or in part at any preliminary examination to
•mine probable cause or at any pretrial proceeding with
;ct to release of the defendant if appropriate discovery is
r
ed as defined by s t a t u t e or rule.
1994
[ P r o s e c u t i o n by i n f o r m a t i o n or i n d i c t m e n t —
Grand jury.]
ienses heretofore required to be prosecuted by indict, shall be prosecuted by information after examination
commitment by a magistrate, unless the examination be
sd by the accused with the consent of the State, or by
tment, with or without such examination and commit. The formation of the grand jury and the powers and
s thereof shall be as prescribed by the Legislature. 1947

660

Sec. 14.

[ U n r e a s o n a b l e s e a r c h e s f o r b i d d e n — Issuance of w a r r a n t . ]
The right of the people to be secure in their persons, houses,
papers and effects against unreasonable searches and seizures
shall not be violated; and no w a r r a n t shall issue but upon
probable cause supported by oath or affirmation, particularly
describing the place to be searched, and the person or thing to
be seized.
1896
Sec. 15. [Freedom of s p e e c h a n d of t h e p r e s s — Libel.]
No law shall be passed to abridge or restrain the freedom of
speech or of the press. In all criminal prosecutions for libel the
truth may be given in evidence to the jury; and if it shall
appear to the jury t h a t the matter charged as libelous is true,
and was published with good motives, and for justifiable ends,
the party shall be acquitted; and the jury shall have the right
to determine the law and the fact.
1896
Sec. 16. [No i m p r i s o n m e n t for debt — E x c e p t i o n . ]
There shall be no imprisonment for debt except in cases of
absconding debtors.
1896
Sec. 17. [Elections to b e free — S o l d i e r s voting.]
All elections shall be free, and no power, civil or military,
shall at any time interfere to prevent the free exercise of the
right of suffrage. Soldiers, in time of war, may vote at their
post of duty, in or out of the State, under regulations to be
prescribed by law.
1896
Sec. 18.

[Attainder — E x p o s t facto l a w s — Impairing
contracts.]
No bill of attainder, ex post facto law, or law impairing the
obligation of contracts shall be passed.
1896
Sec. 19. [Treason d e n n e d — Proof.]
Treason against the State shall consist only in levying war
against it. or in adhering to its enemies or in giving them aid
and comfort. No person shall be convicted of treason unless on
the testimony of two witnesses to the same overt act.
1896
Sec. 20. [Military s u b o r d i n a t e to t h e civil power.]
The military shall be in strict subordination to the civil
power, and no soldier in time of peace, shall be quartered in
any house without the consent of the owner; nor in time of war
except in a manner to be prescribed by law.
1896
Sec. 21. [Slavery forbidden.]
Neither slavery nor involuntary servitude, except as a
punishment for crime, whereof the party shall have been duly
convicted, shall exist within this State.
1896
Sec. 22. [Private p r o p e r t y for p u b l i c use.]
Private property shall not be taken or damaged for public
use without just compensation.
1896
Sec. 23. [Irrevocable f r a n c h i s e s forbidden.]
No law shall be passed granting irrevocably any franchise,
privilege or immunity.
1896
Sec. 24. [Uniform o p e r a t i o n of laws.]
All laws of a general n a t u r e shall have uniform operation.
1896

13.

Sec. 25. [Rights r e t a i n e d b y p e o p l e . ]
This enumeration of rights shall not be construed to impair
or deny others retained by the people.
1896
Sec. 26. [Provisions m a n d a t o r y a n d prohibitory.]
The provisions of this Constitution are mandatory and
prohibitory, unless by express words they are declared to be
otherwise.
1896
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UTAH RULES OF APPELLATE PROCEDURE

ons for the supplemental citations. Any response shall be
• within 7 days of filing and shall be similarly limited.
HIHfi) Requirements and sanctions. All briefs under this rule
Inmost be concise, presented with accuracy, logically arranged
^*%ith proper headings and free from burdensome, irrelevant,
Kniiiiaterial or scandalous matters. Briefs which are not in
l&jmpliance may be disregarded or stricken, on motion or sua
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Rule 26. F i l i n g and s e r v i c e of b r i e f s .
: (a) Time for service and filing briefs. Briefs shall be deemed
' filed on the date of the postmark if first-class mail is utilized.
The appellant shall serve and file a brief within 40 days after
date of notice from the clerk of the appellate court pursuant to
Rule 13, unless a motion for s u m m a r y disposition of the
appeal or a motion to remand for determination of ineffective
assistance of counsel has been previously interposed, in which
event service and filing shall be within 30 days from the denial
of such motion. The appellee, or in cases involving a crossappeal, the appellee/cross-appellant, shall serve and file a
brief within 30 days after service of the appellant's brief. In
cases involving cross-appeals, the appellant shall serve and
file the second brief described in Rule 24(g) within 30 days
after service of the appellee/cross-appellant's brief. A reply
brief may be served and filed by the appellant or the appellee/
cross-appellant in cases involving cross-appeals. If a reply
brief is filed, it shall be served and filed within 30 days after
the filing and service of the appellee's brief or the appellant's
second brief in cases involving cross-appeals. If oral argument
is scheduled fewer than 35 days after the filing of appellee's
brief, the reply brief must be filed at least 5 days prior to oral
argument. By stipulation filed with the court in accordance
with Rule 21(a), the parties may extend each of such periods
for no more t h a n 30 days. A motion for enlargement of time
need not accompany the stipulation. No such stipulation shall
oe effective unless it is filed prior to the expiration of the
period sought to be extended.
(b) Number of copies to be filed and served. For matters
Pending in the Supreme Court, ten copies of each brief, one of
which shall contain an original signature, shall be filed with
toe Clerk of the S upreme Court. For matters pending in the
Court of Appeals, eight copies of each brief, one of which shall
contain an original signature, shall be filed with the Clerk of
toe Court of Appeals. Two copies shall be served on counsel for
each party separately represented.
(c) Consequence of failure to file briefs. If an appellant fails
to
file a brief within the time provided in this rule, or within
toe time as may be extended by order of the appellate court, an

Rule 27

appellee may move for dismissal of the appeal. If an appellee
fails to file a brief within the time provided by this rule, or
within the time as may be extended by order of the appellate
court, an appellant may move that the appellee not be heard
at oral argument.
(d) Return of record to the clerk. Each party, upon the filing
of its brief, shall return the record to the clerk of the court
having custody p u r s u a n t to these rules.
R u l e 27. F o r m of briefs.
(a) Paper size; printing margins. Briefs shall be typewritten, printed or prepared by photocopying or other duplicating
or copying process that will produce clear, black and permanent copies equally legible to printing, on opaque, unglazed
paper 8 1/2 inches wide and 11 inches long, and shall be
securely bound along the left margin. Paper may be recycled
paper, with or without deinking. The printing must be double
spaced, except for matter customarily single spaced and indented. Margins shall be at least one inch on the top, bottom
and sides of each page. Page numbers may appear in the
margins.
(b) Typeface. Either a proportionally spaced or monospaced
typeface in a plain, roman style may be used. A proportionally
spaced typeface must be 13-point or larger for both text and
footnotes. Examples are CG Times, Times New Roman. New
Century, Bookman and Garamond. A monospaced typeface
may not contain more than ten characters per inch for both
text and footnotes. Examples are Pica and Courier.
(c) Binding. Briefs shall be printed on both sides of the
page, and bound with a compact-type binding so as not unduly
to increase the thickness of the brief along the bound side.
Coiled plastic and spiral-type bindings are not acceptable.
(d) Color of cover; contents of cover. The cover of the opening
brief of appellant shall be blue; that of appellee, red; that of
intervenor, guardian ad litem, or amicus curiae, green; that of
any reply brief, or in cases involving a cross-appeal, the
appellant's second brief, gray; that of any petition for rehearing, tan; that of any response to a petition for rehearing,
white; that of a petition for certiorari, white; that of a response
to a petition for certiorari, orange; and that of a reply to the
response to a petition for certiorari, yellow. All brief covers
shall be of heavy cover stock. There shall be adequate contrast
between the printing and the color of the cover. The cover of all
briefs shall set forth in the caption the full title given to the
case in the court or agency from which the appeal was taken,
as modified pursuant to Rule 3(g), as well as the designation of
the parties both as they appeared in the lower court or agency
and as they appear in the appeal. In addition, the covers shall
contain: the name of the appellate court; the number of the
case in the appellate court opposite the case title; the priority
number of the case, as set forth in Rule 29; the title of the
document (e.g., Brief of Appellant); the nature of the proceeding in the appellate court (e.g., Appeal, Petition for Review);
the name of the court and judge, agency or board below; and
the names and addresses of counsel for the respective parties
designated as attorney for appellant, petitioner, appellee, or
respondent, as the case may be. The names of counsel for the
party filing the document shall appear in the lower right and
opposing counsel in the lower left of the cover.
(e) Effect of non-compliance with rules. The clerk shall
examine all briefs before filing. If they are not prepared in
accordance with these rules, they will not be filed but shall be
returned to be properly prepared. The clerk shall retain one
copy of the non-complying brief and the party shall file a brief
prepared in compliance with these rules within 5 days. The
party whose brief has been rejected under this provision shall
immediately notify the opposing party in writing of the
lodging. The clerk may grant additional time for bringing a
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SECOND DISTRICT COURT - • OGDEN C Q U R T ^ - 4
WEBER COUNTY, STATE1OF UTAH
STATE OF UTAH,
Plaintiff,

MINUTES
SENTENCE, JUDGMENT, COMMITMENT

vs.

Case No: 951900659 FS

TERRY RAY MILLER,
Defendant.

Judge:
Date:

STANTON M. TAYLOR
March 9, 1998

PRESENT
Prosecutor: GARY R HEWARD
Defendant
Defendant's Attorney(s): JIM RETALLICK
DEFENDANT INFORMATION
Date of birth: November 8, 1966
Video
Tape Number:
T03 0 9
Clerk:
marykd

Tape Count: 33 7

CHARGES
1. POSS W/INTENT TO DIST C/SUBSTANCE - 2nd Degree Felony
Plea: Guilty - Disposition: 08/01/1995 Guilty Plea
2. USE OR POSSESSION OF DRUG PARAPHERNALIA - Class B Misdemeanor
Plea: Guilty - Disposition: 08/01/1995 Guilty Plea
3. CARRYING CONCEALED DANGEROUS WEAPON - Class B Misdemeanor
Plea: Guilty - Disposition: 08/01/1995 Guilty Plea
SENTENCE PRISON
Based on the defendant's conviction of POSS W/INTENT TO DIST
C/SUBSTANCE a 2nd Degree Felony, the defendant is sentenced to an
indeterminate term of not less than one year nor more than fifteen
years in the Utah State Prison.
To the WEBER County Sheriff: The defendant is remanded to your
custody for transportation to the Utah State Prison where the
defendant will be confined.
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Case NO: 951900659
Date:
Mar 09, 1998

SENTENCE PRISON CONCURRENT/CONSECUTIVE NOTE
THE PRISON SENTENCE IMPOSED ON COUNT I MAY RUN CONCURRENTLY TO THE
JAIL SENTENCE IMPOSED IN THIS CASE AND WITH THE PRISON SENTENCE
IMPOSED IN CASE NO.'S 961901311 AND 951900423.
Based on the defendant's conviction of the following:
POSS W/INTENT TO DIST C/SUBSTANCE F2, USE OR POSSESSION OF DRUG
PARAPHERNALIA MB, CARRYING CONCEALED DANGEROUS WEAPON MB the
defendant is sentenced to a term of 90 day(s) in the. The total
time suspended for this case is.

SENTENCE JAIL CONCURRENT/CONSECUTIVE NOTE
THE JAIL SENTENCE IMPOSED IN THIS CASE MAY RUN CONCURRENTLY TO EACH
OTHER AND TO THE PRISON SENTENCE IMPOSED ON COUNT I OF THIS CASE
AND WITH THE PRISON SENTENCE IMPOSED IN CASE NO. ' S 961901311 AND
951900423.
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Page 2 (last)
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IN THE SECOND JUDICIAL DISTRICT COUOT?A^TATE OF UTAJI
WEBER COUNTY, OGDEN DEPARTMENT'< P £>. n

STATE OF UTAH,

JUDGMENT AND
Plaintiff,

COMMITMENT

vs,
Case No.

951900423

Terry Rae Miller,
Tape: T0309

Digit: 337

Defendant.
MK Dixon, clerk
The defendant appeared before the court on March 9, 1998,
for sentencing on a probation violation, originating from a
conviction of count I, Distribution of a Controlled Substance, a
third degree felony,

and count II, Distribution of a Controlled

Substance, a third degree felony.
Retallick.

He was represented by Jim

Gary Heward appeared for the State.

It is the judgment and sentence of the court that the
defendant serve a term not to exceed 5 years in the Utah State
Prison on each count to run concurrently to each other.
The prison sentence imposed in this case may run
concurrently to the prison sentence imposed in case no.'s
961901311 and 951900659.
The Court recommends credit for time served.
All fines and restitution which have been imposed and remain
unpaid are ordered transferred to the Division of Corrections for
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State -vs- Miller
Case no. 951900423
Prison Commitment
Page two
collection.

The clerk has the authority and is directed to

credit the amount owing/ after which the District Court has no
further responsibility.

Dated this

f}

day of March, 1998.

STAN^^N^M.
DISTRICT C
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